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TAXES 
 
Senate Finance Committee Working 
Groups for Tax Reform Will Take 
Comments from Stakeholders 
 
Key Points: 

 Senate Finance Committee announced that its 
working groups will take comments from the 
public and stakeholders on reform options and 
strategies 

 
This week, Senate Finance Committee 
Chairman Orrin Hatch (R-UT) and Ranking 
Member Ron Wyden (D-OR) announced the 
five working groups for tax reform will seek 
public input into the Committee’s working 
groups. According to the press release, the goal 
of this effort is to provide additional input, 
data, and information to the Committee’s 
bipartisan tax working groups, which are 
currently analyzing existing tax law and 
examining policy trade-offs and available 

reform options within each group’s designated 
area. Submissions from stakeholders will be 
reviewed by the working groups and may be 
incorporated into each working group’s final 
recommendations to Hatch and Wyden at the 
end of May.   
 
The groups are divided into five areas as 
follows: individual, business, savings and 
investment, international, and community 
development and infrastructure. The 
announcement indicates that individuals, 
businesses, organizations, and advocacy groups 

This Week in Congress 

 House – The House was not in session. 

 Senate – The Senate began consideration of the “Justice for Victims of Trafficking 
Act of 2015” (S.178).  

 
Next Week in Congress 

 House – The House is expected to consider the “Improving Regulatory 
Transparency for New Medical Therapies Act” (H.R. 639); the “Access to Life-
Saving Trauma Care for All Americans Act” (H.R. 647); the “Trauma Systems 
and Regionalization of Emergency Care Reauthorization Act” (H.R. 648); the 
“Medicare DMEPOS Competitive Bidding Improvement Act of 2015” (H.R. 284); 
the “EPA Science Advisory Board Reform Act of 2015” (H.R. 1029); and the 
“Secret Science Reform Act of 2015” (H.R. 1030).    

 Senate – The Senate will resume consideration of the “Justice for Victims of 
Trafficking Act of 2015” (S.178) and is expected to vote on the nomination of Loretta 
Lynch to be U.S. Attorney General. 
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interested in submitting comments should send 
an email to the below bipartisan group or 
groups that relates to their area of interest and 
additionally to send submissions to each group 
of jurisdiction if an interest area covers more 
than one group. Comments will be accepted 
through April 15. 
 
The below links may be used to submit input 
to the working groups: 

 Individual Income Tax 

 Business Income Tax  

 Savings & Investment 

 International Tax 

 Community Development & Infrastructure   
 
JCT Issues Estimated Budget Effects of 
Revenue Provisions Contained in the 
President’s FY 2016 Budget Proposal 
 
Key Points: 

 Joint Committee on Taxation issues estimated 
revenue effects of the President’s FY 2016 
Budget Proposal 

 
Late last week, the Joint Committee on 
Taxation (JCT) released its score of the 
Presidents FY 2016 Budget Proposal.  
Annually, the JCT rescores the revenue 
proposals in the Administration’s Budget 
submissions, and these scores are the ones that 
‘count’ for legislative purposes. Below is a list 
of some of the new revenue provisions from 
last year’s budget, as well as some provisions 
that varied significantly from the Office of 
Management and Budget revenue estimates:  

 Impose a 19-percent Minimum Tax on 
Foreign Income; raises $262.259 billion 
over 10 years 

 Impose a 14-Percent One-Time Tax on 
Previously Untaxed Foreign Income; 
raises $217.185 billion over 10 years 

 Provide America Fast Forward Bonds 
and Expand Eligible Uses; costs $4.206 
billion over 10 years 

 Provide a New Category of Qualified 
Private Activity Bonds for 
Infrastructure Projects Referred to as 
“Qualified Public Infrastructure 
Bonds;” costs $4.845 billion over 10 
years 

 Repeal Tax-Exempt Bond Financing of 
Professional Sports Facilities; raises 
$423 million over 10 years 

 Tax as corporations any publicly traded 
partnerships with qualifying income 
and gains from activities relating to 
fossil fuels; raises $1.159 billion over 10 
years 

 Expand Penalty-Free Withdrawals for 
Long-Term Unemployed; costs $1.708 
billion over 10 years 

 Reform the Taxation of Capital Income 
(raising rates and eliminating stepped-
up basis at death); raises $232.847 
billion over 10 years  

 Disallow Charitable Deduction that are 
a Prerequisite for Purchasing Tickets to 
College Sporting Events; raises $2.352 

Upcoming Dates 
March 15, 2015: Debt limit suspension 
expires 
March 31, 2015: SGR patch expires 
(aka Doc Fix) 
May 2015: Highway Trust Fund patch 
and MAP-21 extension expires 
June 30, 2015: Export-Import Bank 
reauthorization expires 
September 30, 2015: FAA 
reauthorization expires and FY 2015 
ends 
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billion over 10 years 

 Designate Promise Zones (employment 
credit and bonus depreciation); costs 
$6.9 billion over 10 years 

 Repeal the Last-In-First-Out Method of 
Accounting; raises $104.628 billion over 
10 years 

 
CBO Issues Analysis of President’s FY 2016 
Budget Proposal  
 
Key Points: 

 Congressional Budget Office releases analysis 
of proposals in the President’s FY 2016 
Budget Proposal showing the deficit would drop 
by $75 billion in FY 2016 but increase to 
$801 billion in FY 2025 

 
This week the Congressional Budget Office 
(CBO) released its analysis of the proposals in 
the President’s FY 2016 Budget Proposal. 
CBO’s economic projections estimate the 
effects of the President’s tax proposals and rely 
on revenue estimates that were prepared by the 
Joint Committee on Taxation (JCT). Overall, 
the CBO projected that the President’s FY 
2016 Budget Proposal would cut about $75 
billion from the deficit in 2016 but result in a 
10-year deficit of about $300 billion more than 
the Office of Management and Budget 
projected. Specifically, for 2015, CBO 
projected the deficit would fall to $380 billion 
in 2016 and then increase in each subsequent 
year of the 10-year period, growing to $801 
billion in 2025. Also this week, the CBO issued 
its monthly budget review for February, 
showing a reduced 10-year deficit and increased 
revenue. In the new baseline, the CBO said it 
projected the government’s shortfall from 2016 
to 2025 to total $7.209 trillion, down $431 
billion from the CBO’s previous estimate in 
January. For the current budget year, the CBO 
revised its deficit estimate up slightly, to $486 
billion from $468 billion.  

The CBO analysis of the President’s Budget 
and the February budget review could be used 
to construct taxing and spending measures in 
the House and Senate Budget Proposals slated 
to be marked up in each respective Committee 
next week.  
 
Tax Reform Hearing on Simplicity and 
Fairness in the Tax Code  
 
Key Points: 

 The Senate Finance Committee holds tax 
reform hearing to discuss fairness and 
simplicity as overarching principles for reform 

 
This week the Senate Finance Committee held 
a hearing entitled “Tax Complexity, 
Compliance, and Administration: The Merits of 
Simplification in Tax Reform.” The hearing 
focused on ways to simplify the tax code and 
reduce compliance burdens for both 
individuals and businesses. During the hearing, 
Members contemplated reform proposals that 
would make the U.S. more competitive in the 
global economy. Members also expressed a 
desire to work with the Administration on non-
controversial reforms while they continue 
toward broader comprehensive reforms. Also 
during the hearing, Chairman Orrin Hatch (R-
UT) called for repealing the personal 
exemption phase-out (PEP) and the Pease 
limitation on itemized deductions as part of 
plan to make the tax code simpler and fairer. 
Ranking Member Ron Wyden (D-OR) also 
expressed support for simplifying the tax code 
as a part of comprehensive tax reform along 
with several other Members and witnesses. 
 
Senate Budget Committee Chairman 
Suggests Reconciliation Instructions May 
be Included in Committee Budget Proposal 
 
Key Points: 

http://www.williamsandjensen.com/
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 Senate Republicans contemplate including 
reconciliation in their budget resolution with 
potential for instructions on some sort of tax 
reform process 

 
As both Senate and House Budget Committees 
prepare to release their budget proposals this 
month, Senate Republicans indicated openness 
to using the budget reconciliation process to 
push items across the Senate floor with a bare 
Republican majority, if necessary. The budget 
resolution is a guideline for Congress to use as 
it prepares annual spending bills. Though 
budget resolutions are non-binding they 
incorporate important policy considerations on 
taxing and spending for the coming fiscal year. 
 
This week, Senate Budget Committee 
Chairman Mike Enzi (R-WY) indicated he 
expects to include reconciliation instructions in 
the Senate proposal, though he did not say 
whether he aims to use that process to push tax 
changes. Budget rules allow for the expedited 
process known as reconciliation if the 
instructions are included in a joint budget 
resolution adopted by both the House and 
Senate (not a law signed by the President.) In 
most cases the Senate needs 60 votes to move 
legislation however reconciliation instructions 
allow a mere majority (51 votes) in the Senate 
to pass certain reconciliation legislation. 
Furthermore, reconciliation instructions in the 
budget resolution need not be so specific and 
can merely identify spending and revenue 
targets that could be met through tax 
legislation. 
 
On that note, this week Senate Finance 
Committee Chairman Orrin Hatch (R-UT) said 
he expects to receive reconciliation instructions 
from the pending budget resolution though he 
admitted uncertainty as to whether instructions 
would enumerate a deficit reduction goal, 
which would provide Committee Members 

either more flexibility, or more rigid revenue or 
spending targets. 
 
Senators Reintroduce Marketplace Fairness 
Act to Allow States to Impose Sales Taxes 
on Online Purchases 
 
Key Points: 

 Senators reintroduce Marketplace Fairness 
Act to allow states to impose sales tax on 
online purchases 

 
This week, Senate Minority Whip Dick Durbin 
(D-IL) along with Senators Lamar Alexander 
(R-TN), Mike Enzi (R-WY) and Heidi 
Heitkamp (D-ND) reintroduced the 
“Marketplace Fairness Act” (MFA), which has 
been the leading legislation addressing taxing 
Internet sales and would allow each state to 
impose sales tax when its residents make online 
purchases, regardless of where the retailer is 
located.  The Senate passed a substantially 
similar version of the “Marketplace Fairness 
Act” in May 2013, by a wide bipartisan margin, 
however House Republicans opposed and it 
never came up for a vote.  
 
In January, House Judiciary Committee 
Chairman Bob Goodlatte (R-VA) released a 
discussion draft addressing the collection of 
sales tax from online purchases, which would 
require states to enter into a multi-state 
agreement if they want to collect sales tax on 
residents’ online purchases.  That approach is a 
clear departure from the approach in the 
“Marketplace Fairness Act.” 
 
Congressional supporters could try again to 
pair the MFA with an extension of the 
“Internet Tax Freedom Act,” a relatively 
noncontroversial measure barring taxes on 
Internet access that is set to expire at the end 
of September; however the measure could face 

http://www.williamsandjensen.com/
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a more difficult path in the Senate this year 
given the Republican majority.  
 
Upcoming Hearings and Events 
 
March 17 
Building a Competitive U.S. International 
Tax System: The Senate Finance Committee 
will hold a full Committee hearing titled 
“Building a Competitive U.S. International Tax 
System.” Scheduled witnesses include: The 
Honorable Pamela F. Olson, United States 
Deputy Tax Leader & Washington National 
Tax Services Leader, PricewaterhouseCoopers 
LLP; Mr. Anthony H. Smith, Vice President of 
Tax & Treasurer, Thermo Fisher Scientific Inc.; 
Dr. Rosanne Altshuler, Professor of 
Economics and Dean of Social and Behavioral 
Sciences, Rutgers University; Mr. Stephen E. 
Shay, Professor of Practice, Harvard Law 
School, Harvard University. 
 
Using Evidence to Help Low-Income 
Individuals and Families Get Ahead: The 
House Ways and Means Subcommittee on 
Human Resources will hold a hearing titled 
“Expanding Opportunity by Funding What 
Works: Using Evidence to Help Low-Income 
Individuals and Families Get Ahead.” 
Witnesses are TBD. 
 
March 18 
The Burden of the Estate Tax on Family 
Businesses and Farms: The House Ways and 
Means Subcommittee on Select Revenue 
Measures will hold a hearing titled “The 
Burden of the Estate Tax on Family Businesses 
and Farms.” The hearing will focus on the 
burdens family businesses and farms face 
planning and paying the estate tax. Witnesses 
are TBD. 
 

For more information about tax issues you may email 
or call Christopher Hatcher at 202-659-8201.  Tess 
Illos contributed to this report.     
 
TRADE 
 
Hatch Signals Difficulty in Finding 
Common Ground on Trade Promotion 
Authority Legislation 
 
Although Senate Finance Committee leaders 
and House Ways and Means Committee 
Republicans are reportedly negotiating on 
potential Trade Promotion Authority (TPA) 
legislation and have been for the last month, a 
compromise seems elusive at this point. This 
week Senate Finance Committee Chairman 
Orrin Hatch (R-UT) said he sees little middle 
ground with Ranking Member Ron Wyden (D-
OR) on the Democratic push to pass Trade 
Promotion Authority though they are 
continuing to meet to seek consensus. The 
White House has also stepped up its efforts in 
support of TPA, while opponents have also 
been more vocal.  It is expected that trade 
jurisdiction Committee leaders will continue try 
to produce TPA legislation soon that could be 
considered by Congress in the coming months. 
 
Upcoming Hearings and Events 
 
March 17 
National Security and Trade Agreements: 
The House Foreign Affairs Subcommittee on 
Terrorism, Nonproliferation, and Trade will 
hold a hearing titled “National Security 
Benefits of Trade Agreements With Asia and 
Europe.” Scheduled witnesses include: Carla A. 
Hills, Co-Chairman, Council on Foreign 
Relations; Michael J. Green, Senior Vice 
President for Asia and Japan Chairman, Center 
for Strategic and International Studies; Daniel 
S. Hamilton, Director, Center for Transatlantic 
Relations, Paul H. Nitze School of Advanced 

http://www.williamsandjensen.com/
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International Studies, Johns Hopkins 
University 
 
March 18 
Trade and Agriculture: The House 
Agriculture Committee will hold a full 
Committee hearing titled “The Importance of 
Trade to U.S. Agriculture.” 
                               
For more information about tax issues you may email 
or call Christopher Hatcher at 202-659-8201.  Tess 
Illos contributed to this report.     
 
FINANCIAL SERVICES 
 
FSOC Holds Closed Meeting 
 
Key Points: 

 The Financial Stability Oversight Council 
(FSOC) held a closed meeting to discuss bank 
stress testing, central counterparties, and their 
2015 Annual Report. 

 FSOC releases minutes Of February meeting 
which included procedures adopted for the 
designation of non-bank systemically important 
institutions (SIFIs). 

 
On March 11, the Financial Stability Oversight 
Council (FSOC) held a closed meeting. The 
FSOC members received an update from 
Federal Reserve staff on “its bank stress-testing 
process for 2015, including the results of the 
Dodd-Frank Act Stress Tests (DFAST), which 
were released on March 5, 2015, and the 
process for the Comprehensive Capital 
Analysis and Review (CCAR).” The Council 
also discussed central counterparties (CCPs) 
and received an update on the development of 
the 2015 FSOC Annual Report.  
 
The Council also voted to approve the minutes 
from their January 21 and February 4 meetings. 
The minutes of the February 4 meeting 
included the text of the resolution that the 

Council unanimously approved supplementary 
procedures for the designation of non-bank 
systemically important financial institutions 
(SIFIs).  
 
Senate Special Aging Committee Holds 
Hearing on Retirement Security 
 
Key Points: 

 Chairman Susan Collins (R-ME) and 
Ranking Member Claire McCaskill (D-MO) 
expressed support for the Retirement Security 
Act, which is aimed at making it easier for 
small businesses to offer retirement plans. 

 Senator Elizabeth Warren (D-MA) spoke in 
support of imposing fiduciary duties on broker-
dealers. 

 
On March 12, the Senate Special Committee on 
Aging held a hearing entitled “Bridging the 
Gap: How Prepared are Americans for 
Retirement?” The hearing focused on 
information provided about the retirement age; 
the need for more financial education; fiduciary 
standards for financial advisors; and ways to 
incentivize saving. Chairman Susan Collins (R-
ME) noted the Committee will hold a series of 
hearings on retirement security. She noted that 
she and Senator Bill Nelson (D-FL) have 
introduced the Retirement Security Act (S. 
266), which is intended to reduce the cost and 
complexity of offering retirement plans, 
especially for small businesses. Ranking 
Member Claire McCaskill (D-MO) stated that 
the transition to 401(k) plans has required 
workers to make more choices and assume 
more risk. She expressed support for allowing 
small businesses to pool together and create 
multiple employer plans, which can be run by a 
third party that can handle the administrative 
tasks a small business owner has neither the 
time nor expertise to do. 
 

http://www.williamsandjensen.com/
mailto:CWHatcher@wms-jen.com
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https://www.congress.gov/bill/114th-congress/senate-bill/266
https://www.congress.gov/bill/114th-congress/senate-bill/266
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Senator Elizabeth Warren (D-MA) noted a 
Wall Street Journal article which stated that a 
critical driver of unpreparedness for retirement 
is the fees and “kick-backs” that advisors on 
Wall Street get for “bad” retirement advice.  
She stated one of the results of the shifts to 
401(k) plans is that individuals have to rely on 
broker-dealers who sell “lousy” products. She 
noted employers have to ensure that 
investments are in the best interest of 
employees, and she asked why individual 
broker-dealers are not covered by this same 
rule. Boston College Center for Retirement 
Research Director Alicia Munnell stated these 
advisors are not covered by fiduciary rules and 
she voiced support for imposing fiduciary 
standards on broker-dealers. Warren stated the 
only way to address conflicts of interest is to 
change the rule to require all advisors to put 
their client’s interests first.  
 
Senator Casey (D-PA) noted the Committee 
held a hearing in the last Congress about the 
“sandwich generation” who has competing 
obligations to support their parents and their 
children. He asked what should be done to 
better alleviate some of that stress.  NBC 
Today Show Center for Retirement Research 
Jean Chatzky stated there are tools in the form 
of longevity insurance that can be used to 
essentially protect someone who lives beyond 
85.  
 
Senate Banking Panel Discusses Venture 
Exchanges 
 
Key Point: 

 The Senate Banking Committee’s 
Subcommittee on Securities, Insurance and 
Investment held a hearing on Venture 
Exchanges and Small-Cap Companies.  

 
On March 10, the Senate Banking Committee’s 
Securities, Insurance and Investment 

Subcommittee held a hearing on the “Venture 
Exchanges and Small-Cap Companies.” The 
hearing focused on “challenges of trading 
stocks of small companies and whether a 
venture exchange can aid capital formation and 
secondary trading for smaller companies.” 
Chairman Mike Crapo (R-ID) noted an interest 
in hearing from witnesses regarding: how a 
venture exchange can aid capital formation and 
secondary trading for smaller companies; the 
key characteristics that will make venture 
exchanges meaningful and positive for small 
companies and investors; what regulatory or 
legislative steps are needed to attract liquidity 
providers and market makers to stocks that 
trade less frequently; and the trade-offs that 
need to be weighed to promote investment in 
smaller public companies. Ranking Member 
Mark Warner (D-VA) expressed “intrigue” in 
the creation of a venture exchange. However, 
he noted concern over whether the goal is 
capital raising or liquidity when management 
exits. Warner also noted an interest in 
crowdfunding and how it may intersect with a 
potential venture exchange.  
 
Securities and Exchange Commission (SEC) 
Division of Trading and Markets Director 
Stephen Luparello explained SEC Chair Mary 
Jo White has stated crowdfunding and 
Regulation A are a high priority for this year.  
Luparello concluded in his testimony that a key 
policy question for the venture exchange issue 
“is whether the current U.S. market structure 
for smaller companies enables competition in 
ways that ultimately redound most to the 
benefit of smaller companies and their 
investors.” He added that it could offer 
benefits to small companies and their investors, 
in particular “if combined with strong measures 
to promote investor protection and market 
integrity”. However, he acknowledged that 
“protecting the liquidity pools of venture 
exchanges in their listings and thus eliminating 

http://www.williamsandjensen.com/
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off-exchange competition for trading volume 
from broker-dealers may affect execution costs, 
resulting in potentially larger transaction costs 
for investors.” 
 
Witnesses representing exchanges expressed an 
interest in the creation of venture exchanges. 
NASDAQ OMX Group Listing Services 
Executive Vice President Nelson Griggs stated 
through smart regulation a smaller stock 
capitalization market can work. However, he 
suggested the problems of those who have 
already gone public should first be addressed. 
NYSE Group President Thomas Farley added 
that the minimum listing standards also need to 
be reconsidered to allow smaller companies to 
list. He stated NYSE is interested in either 
creating a venture exchange or modifying 
existing venues. He suggested NYSE is 
“indifferent” to the model but will participate 
once the SEC determines how they are moving 
forward. 
 
SEC Commissioner Gallagher Discuses 
Fixed Income Markets 
 
Key Points: 

 SEC Commissioner Daniel Gallagher 
discusses risks in the fixed income markets 
and municipal securities issues. 

 
On March 10, Securities and Exchange 
Commission (SEC) Commissioner Daniel 
Gallagher gave a speech entitled “A Watched 
Pot Never Boils: the Need for SEC Supervision 
of Fixed Income Liquidity, Market Structure, 
and Pension Accounting.”  In the speech 
Gallagher noted the risks in the fixed income 
markets and the need for SEC focus on this 
issue.  He addressed topics such as enhanced 
pre- and post- disclosures and transparency; 
liquidity in the secondary fixed income markets; 
electronic and on-exchange transactions; 
disclosure of the markup or markdown in 

riskless principal transactions; and municipal 
securities market issues, including the 
Municipalities Continuing Disclosure 
Cooperation (MCDC) program. He expressed 
concern about accounting for municipal 
pension and other post-employment benefits 
(OPEB) liabilities. He explained that new 
standards by the Government Accounting 
Standards Board (GASB) are a  “step in the 
right direction” for accounting for pension 
liabilities, but that such standards are “still only 
a portion of the answer”, asserting that the 
standards “allow for some political 
gamesmanship”.  
 
Gallagher suggested that the public debate and 
Commission focus on this topic of fixed 
income reforms has “dramatically” increased 
since 2012.  He suggested if the SEC does not 
take the lead in seeking reforms in these 
markets, they will continue to operate as they 
have which is “not necessarily a good thing.” 
He stated that industry must create private 
market solutions before the government 
“imposes its worldview” on these markets.  
 
CFPB Releases Report on Arbitration 
Agreements 
 
Key Points: 

 CFPB Director addresses arbitration clauses, 
the recent agency report on such clauses, and 
possible policy changes 

 
On March 10, 2015 the Consumer Financial 
Protection Bureau (CFPB) held a field hearing 
addressing the recent report on arbitration 
agreements consumer financial contracts. 
CFPB Director Richard Cordray gave remarks 
regarding pre-dispute arbitration clauses, stating 
that the report found that the clauses “can be 
used to prevent any litigation, including class 
litigation, from moving forward.” Among the 
findings in the report: 

http://www.williamsandjensen.com/
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 Consumers filed about “600 arbitration 
cases and 1,200 individual federal 
lawsuits per year on average in the 
markets studied”. 

 “Arbitration clauses can act as a barrier 
to class actions”. 

 There is “no evidence of arbitration 
clauses leading to lower prices for 
consumers”. 

 Seventy-five percent of “consumers 
surveyed did not know if they were 
subject to an arbitration clause”. 

 
Cordray noted that the “results of this 
arbitration study are to provide the basis for 
important policy decisions that the Consumer 
Bureau will have to make in this area.” He 
added that the CFPB will meet with 
“stakeholders after they have had a chance to 
read our report” and he invited feedback from 
interested parties. 
 
Upcoming Hearings and Events 
 
March 16 
OMB Budget: The House Appropriations 
Committee’s Subcommittee on Financial 
Services and General Government will hold a 
hearing to discuss the FY2016 appropriations 
for the Office of Management and Budget 
(OMB). OMB Director Shaun Donovan is 
scheduled to testify. 
 
March 17  
DOL Budget: The House Appropriations 
Committee’s Subcommittee on Labor, Health 
and Human Services, Education, and Related 
Agencies will hold a hearing on the 
Department of Labor Budget. Department of 
Labor Secretary Thomas Perez will testify.  
 
International Finance: The House Financial 
Services Committee will hold a hearing to 
discuss “The Annual Testimony of the 

Secretary of the Treasury on the State of the 
International Financial System.” Treasury 
Secretary Jacob Lew will testify at the hearing. 
 
March 18  
CFTC Cybersecurity Roundtable: The staff 
of the Commodity Futures Trading 
Commission (CFTC) will hold a public 
roundtable on “Cybersecurity and System 
Safeguards Testing.” The roundtable will 
include discussions regarding “system 
safeguards testing requirements, including 
potential enhancements to further strengthen 
the resilience of futures exchanges, clearing 
organizations, and swap data repositories.” 
Panel One will include a discussion on “the 
need for testing in the current cybersecurity 
environment”; Panel Two will review 
“Vulnerability and penetration testing”; Panel 
Three will address “key controls testing”; and 
Panel Four will include discussion on “Business 
continuity and disaster recovery testing.”  
 
Consumer Choice: The House Financial 
Services Committee will hold a hearing entitled 
“Preserving Consumer Choice and Financial 
Independence” to examine community bank 
and credit union regulatory burdens. 
Executive Economic Report: The Joint 
Economic Committee will hold a hearing to 
discuss the Executive Economic Report. 
Council of Economic Advisors Chairman Jason 
Furman is scheduled to testify. 
 
March 19  
Regional Bank Regulation: The Senate 
Banking Committee will hold a hearing to 
discuss the regulation of regional banks. 
Comptroller of the Currency Thomas Curry, 
FDIC Chairman Martin Gruenberg, and 
Federal Reserve Board Governor Daniel 
Tarullo are scheduled to testify.  
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CFTC Roundtable on DCOs: The staff of 
the Commodity Futures Trading Commission 
(CFTC) will hold a public roundtable to discuss 
issues related to the recovery and orderly wind-
down of Derivatives Clearing Organizations 
(DCOs). Panel One will focus on “Variation 
Margin Gains Haircutting”; Panel Two will 
discuss “Re-establishing a Matched Book”; 
Panel Three will address “Wind-down”; and 
Panel Four will consider “Liquidity Risk 
Management.” 
 
Cybersecurity: The House Energy and 
Commerce Committee’s Subcommittee on 
Commerce, Manufacturing and Trade will hold 
a hearing to discuss the Data Security and 
Breach Notification Act of 2015. 
 
Cyber Insurance: The Senate Commerce 
Committee’s Subcommittee on Consumer 
Protection, Product Safety, Insurance and Data 
Security will hold a hearing entitled 
““Examining the Evolving Cyber Insurance 
Marketplace.” 
 
SEC Division of Enforcement: The House 
Financial Services Committee’s Subcommittee 
on Capital Markets and Government 
Sponsored Enterprises will hold a hearing to 
discuss the oversight of Securities and 
Exchange Commission’s (SEC) Division of 
Enforcement. Andrew Ceresney, SEC Director 
of Enforcement, will testify. 
 
Cybersecurity: The House Select Intelligence 
Committee will hold a hearing entitled “The 
Growing Cyber Threat and its Impact on 
American Business.” Tim Palenty (Financial 
Services Roundtable), John Latimer (TSYS), 
Kevin Mandia (FireEye), and Andrew 
Tannenbaum (IBM) are scheduled to testify. 
 
March 24  

FSOC Accountability: The Senate Banking 
Committee will hold a hearing to discuss 
Financial Stability Oversight Counsel (FSOC) 
accountability and transparency.  
 
March 26 
Payday Lending: The Consumer Financial 
Protection Bureau (CFPB) will hold a field 
hearing on payday lending. CFPB Director 
Richard Cordray is expected to speak at the 
event. 
 
April 2 
CFTC Advisory Committee: The 
Commodity Futures Trading Committee’s 
Market Rick Advisory Committee (MRAC) will 
hold a public meeting to discuss issues related 
to: “Current risk management techniques 
employed by Derivatives Clearing 
Organizations (DCOs) to ensure that the 
appropriate measures are in place to address 
the potential default of a significant clearing 
member; and the evolving structure of the 
derivatives markets, particularly with respect to 
Swap Execution Facilities (SEFs).” 
 
For more information about financial services issues you 
may email or call Joel Oswald at 202-659-8201. 
Rebecca Konst and Alex Barcham contributed to the 
articles. 
 
ENERGY AND ENVIRONMENT 
 
Developments In the Regulation of 
Transporting Crude Oil By Rail 
 
Key Points: 

 Canadian regulators propose new rail car 
standards 

 The FRA bans the use of certain valves in rail 
cars 

 A House of Commons Committee issues 
report calling for changes in regulation of rail 
cars 

http://www.williamsandjensen.com/
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 House Transportation and Infrastructure 
Committee Ranking member calls on GAO to 
examine emergency response capabilities 

 Senator urges OMB to issue oil by rail rule 
 
Following derailments and fires of trains 
carrying crude oil over the weekend in Illinois 
and Ottawa, Canada, a number of 
developments unfolded this week in both 
nations regarding the regulation of transporting 
crude oil by train.  
 
On March 13, the Federal Railroad 
Administration (FRA) issued a Railworthiness 
Directive  “requiring railroad tank car owners 
to replace unapproved valves currently installed 
in some tank cars…[and] [t]he valves in 
question are UNNR ball valves manufactured 
and sold by McKenzie Valve & Machining LLC 
(McKenzie)” according to a press release. The 
FRA asserted that recent investigations 
“revealed that the valves were not approved for 
use on railroad tank cars…[and] the 3 inch ball 
valve, when not properly configured, is leading 
to tank cars leaking small quantities of 
hazardous materials.” The FRA stated that 
“[t]he problem was first discovered when 
multiple FRA investigations identified several 
railroad tank cars leaking small quantities of 
hazardous materials.” The FRA claimed that 
“[o]ne instance occurred during the week of 
January 11th and involved a train of 100 tank 
cars loaded with crude oil being transported by 
BNSF Railway Company (BNSF) from Tioga, 
North Dakota, to a refinery in Anacortes, 
Washington.” The FRA explained that “BNSF 
discovered 14 tank cars leaking crude oil on the 
route…[and] [t]he FRA then inspected seven 
of the identified leaking tank cars that BNSF 
removed from the train in Vancouver, WA.”    
 
The FRA stated that “[t]he Directive requires 
all tank car owners to remove, within 60 days, 
any 3” McKenzie UNNR ball valves in tank 

cars used to transport any hazardous material 
described in 49 CFR 172.101.” The FRA added 
that “the Directive requires all tank car owners 
to remove the 1” and 2” valves within 90 
days…[and] requires tank car owners to replace 
the valves with valves approved for use on 
railroad tank cars.” The FRA explained that 
“[a]fter tank car owners have remove the 
unapproved valves on each affected tank car, 
and replaced and tested new components, they 
may once again use the tank cars to transport 
hazardous materials.” The FRA stated 
that ”[a]lternatively, if upon an adequate 
showing demonstrating the safety of the 1” and 
2” valves, McKenzie obtains approval for the 
use of those valves on tank cars, cars equipped 
with these 1” or 2” McKenzie valves may be 
returned to hazardous materials service.”   
 
On March 11, Transport Canada issued 
proposed new specifications for “the 
transportation of flammable liquids by rail” that 
would phase out jacketed CPC 1232 rail cars 
“in Crude Oil service” by May 1, 2025. 
Transport Canada explained that “[t]he 
proposed Regulation would require industry to 
manufacture new tank cars used to transport 
flammable liquids to meet the TC-117 
requirements, once it is in force.” Transport 
Canada “would propose a risk-based approach 
for implementing a new flammable liquids 
service tank car…[that] would be driven by the 
type of tank car (unjacketed versus jacketed, for 
example) and the flammable liquid being 
transported.” Transport Canada stated that it 
“continues to work in close collaboration with 
the U.S. Pipeline and Hazardous Materials 
Safety Administration and the Federal Railroad 
Administration to develop stricter requirements 
for tank cars carrying flammable liquids in 
North America.” Transport Canada stated that 
“[t]he US is following its own regulatory 
processes and will make its own decisions on 
this standard.” 
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Also this week, the Standing Committee on 
Transport, Infrastructure and Communities 
(Committee) of Canada’s House of Commons 
released a report titled “REVIEW OF THE 
CANADIAN TRANSPORTATION SAFETY 
REGIME: TRANSPORTATION OF 
DANGEROUS GOODS AND SAFETY 
MANAGEMENT SYSTEMS.” The report 
“contains the Committee’s findings and 
recommendations to the Government of 
Canada concerning Transport Canada’s 
legislative framework for, and oversight and 
enforcement of, the transportation of 
dangerous goods regime and safety 
management systems (SMS) requirements for 
the Canadian transportation system.” The 
Committee made the following 
recommendations related to transportation of 
dangerous goods by rail: 

 Recommendation 1: That Transport 
Canada ensure that it has an adequate 
number of transportation of dangerous 
goods and rail safety inspectors to fulfill 
its oversight function.  

 Recommendation 2: That Transport 
Canada ensure that all Class 111 tank 
cars used to transport flammable liquids 
meet enhanced protection standards 
that significantly reduce the risk of 
product loss when these cars are 
involved in accidents 

 Recommendation 3: That, to the 
greatest extent possible, Transport 
Canada ensure that any actions taken by 
Canada regarding the retro-fit or 
replacement of Class 111 tank cars are 
harmonized across the Canada-US 
border, due to the North American 
character of the railway system.  

 Recommendation 4: That Transport 
Canada implement a comprehensive 
reform of the liability and 
compensation regime for rail to ensure 

that victims and their families obtain 
the compensation they deserve, that the 
polluter pays principle is upheld, and 
that taxpayers are not forced to pay for 
compensation, remediation, and 
reconstruction costs in the event of a 
rail disaster.  

 Recommendation 9: That Transport 
Canada implement all of the 
recommendations in Chapter 7 
(Oversight of Rail Safety – Transport 
Canada) of the Auditor General’s 2013 
Fall Report.  

 Recommendation 10: That Transport 
Canada require the use by railways of 
on-board voice and video recordings as 
part of a company’s safety management 
system, consistent with the 
Transportation Safety Board’s 
recommendation.  

 
In his March 12 letter, House Transportation 
and Infrastructure Committee Ranking 
Member Peter DeFazio (D-OR) asked that the 
Government Accountability Office (GAO) to 
“examine emergency response capabilities to 
handle crude oil transportation by rail.” He 
stated that “[a]s trains travel from oil 
production areas such as the Bakken in North 
Dakota to refineries along the Gulf, East and 
West Coasts, they pass through a number of 
states, including very rural areas.” DeFazio 
stated that “I have significant concerns that 
emergency responders in these states, 
particularly in the most remote and 
environmentally sensitive areas, may not be 
sufficiently prepared to respond to a serious rail 
accident involving the transportation of crude 
oil, such as what happened in Lac-Megantic, 
Quebec; Casselton, North Dakota; or 
Lynchburg, Virginia.” 
 
DeFazio expressed his interest “in the 
following: 
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 How have the railroads prepared to 
respond to potential incidents from 
transporting crude oil by rail and 
coordinated with state and local 
emergency responders, and what more 
could be done? I am specifically 
interested in: 

o notification to State emergency 
response agencies, 

o preparation and communication 
of spill response plans with 
States and local communities, 
and coordination of resources 
for responding to accidents, 

o prepositioning of critical 
resources necessary to respond 
to spills in both urban and rural 
areas, including forest lands, 
with limited road access, prone 
to catastrophic fire, or at-risk 
due to long-term drought, 

o prepositioning of critical 
resources to contain and clean-
up oil spills into rivers or other 
water bodies, and 

o training of rail workers and 
State and local emergency 
responders. 

 What federal resources are available to 
assist emergency responders and are 
they sufficient to meet responders’ 
needs? If not, what options exist for 
increasing federal resources? 

 What actions has the U.S. Department 
of Transportation taken to improve 
emergency response to potential 
incidents involving the transportation 
of crude oil by rail and what more 
could be done? 

 
Also on March 12, Senator Heidi Heitkamp 
(D-ND) sent a letter to Office of Management 
and Budget Director Shaun Donovan urging 
the OMB’s Office of Information and 

Regulatory Affairs (OIRA) to “quickly finalize 
the Department of Transportation Pipelines 
and Hazardous Materials Administration 
proposed rule on the transportation of crude 
oil by rail.” She stated that “[w]hile I 
understand this is a complicated rule that we 
absolutely must get right, it must be finalized as 
soon as possible to ensure safety for North 
Dakota’s communities.” Heitkamp noted that 
“North Dakota has experienced first-hand the 
effects of a crude oil train derailment and 
explosion.” She claimed that “[t]o ensure the 
safety of our communities, we must take an all-
of-the-above approach to rail safety…[which] 
includes prevention, mitigation, and preparing 
our first responders to make sure they have the 
training and tools they need to respond in the 
event of an oil train derailment.” She asked that 
“OIRA prioritize finalizing a comprehensive 
rule as soon as possible to help address a 
critical part of our nation’s crude-by-rail safety 
plan.”  
 
Pending Energy and Environment 
Regulations 
 
Key Point: 

 The Administration is pressing ahead in 
2015 on a range of environmental and energy 
regulations and policy initiatives.   

 
The Obama Administration is working on a 
number of significant energy and environment 
regulations and other agency policy actions. 
The following is a summary of some of the key 
initiatives that are underway.    

 Standards of Performance for 
Greenhouse Gas Emissions From 
New Stationary Sources: Electric 
Utility Generating Units: On 
September 20, 2013, EPA issued a 
notice of proposed rulemaking 
(NPRM) on “Standards for 
Performance for Greenhouse Gas 
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Emissions from New Stationary 
Sources: Electric Generating Units”. 
The EPA published the NPRM in the 
Federal Register on January 8, 2014. This 
NPRM would impose strict limits on 
greenhouse gas (GHG) emissions from 
new power plants, effectively banning 
construction of new coal-fired power 
plants that do not employ carbon 
capture and storage technology. 

 Carbon Pollution Emission 
Guidelines for Existing Stationary 
Sources: Electric Utility Generating 
Units: On June 18, 2014, the EPA 
published an NPRM to reduce GHG 
emissions from existing power plants. 
The NPRM would require a reduction 
in power plant emissions, from 2005 
levels, of 30 percent by 2030. States 
would be required to establish State 
Implementation Plans (SIPs) to achieve 
the mandated reductions. 

 National Ambient Air Quality 
Standards for Ozone: On November 
25, 2014, the EPA issued a proposed 
rule to tighten the National Ambient 
Air Quality Standards (NAAQS) for 
ozone pollution from the current 75 
parts per billion (ppb) to 65-70 ppb. 
Industry and business groups and 
congressional Republicans reacted 
negatively to the proposal, arguing that 
the EPA has not yet completed 
implementation of the 2008 Ozone 
NAAQS. The EPA asserted when 
releasing the proposal that its 
“projections show the vast majority of 
U.S. counties would meet the proposed 
standards by 2025 just with the rules 
and programs now in place or under 
way.” 

 Definition of ‘‘Waters of the United 
States’’ Under the Clean Water Act: 
On April 21, 2014, the EPA and Army 

Corps of Engineers issued a notice of 
proposed rulemaking to clarify the 
definition of “waters of the United 
States” under the Clean Water Act. 
This would establish which wetlands, 
rivers, streams, lakes, ponds and other 
bodies of water are subject to 
protection under the Clean Water Act. 
The proposed rule seeks to define the 
“waters of the United States” in 
response to the Supreme Court 
decisions Rapanos and SWANCC. 
Members of Congress and agriculture 
and industry groups have raised 
concerns with the proposal. The House 
passed the “Waters of the United States 
Regulatory Overreach Protection Act 
of 2014” (H.R. 5078) on September 9, 
2014. 

 2014 Renewable Fuel Standard: The 
EPA issued the proposed Renewable 
Fuel Standard (RFS) requirements for 
2014 in November, 2013. The 
proposed rule was significant because, 
for the first time in the history of 
program, it would have reduced the 
overall biofuel mandate below the 
target set in statute, and below the level 
set for the prior year. Congress 
established the RFS in the “Energy 
Policy Act of 2005” (P.L. 109-158), and 
expanded the program in the “Energy 
Independence and Security Act of 
2007” (P.L. 110-140). It requires an 
increasing amount of renewable fuels, 
including ethanol and “advanced 
biofuels” be blended into the nation’s 
transportation fuel supply each year. 
On November 21, 2014, the EPA 
issued a notice announcing that it 
would not “finalize the 2014 RFS 
standard before the end of the year.” 
EPA Administrator Gina McCarthy 
stated during a February 26, 2015 
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hearing that the final rule would be 
issued in the “spring” of 2015. EPA 
officials have also indicated that they 
may release proposed RFS standards 
for 2015 and 2016 concurrently with 
the 2014 final rule.     

 Quadrennial Energy Review: The 
Department of Energy is coordinating 
work on the first Quadrennial Energy 
Review (QER) report. As described in 
the Presidential Memorandum 
establishing the QER: “The initial focus 
for the [QER] will be our Nation’s 
infrastructure for transporting, 
transmitting, and delivering energy.” A 
news account of a speech by Secretary 
of Energy Ernest Moniz in February, 
2015, reported that the first QER “will 
examine four areas: modernizing the 
country’s Strategic Petroleum 
Reserve…; expanding energy storage 
and distributed microgrids to ease the 
country’s reliance on centralized power 
plants and to make the grid more 
resilient to attacks or disasters; 
upgrading infrastructure that’s not 
controlled by the Energy Department 
but still critical to the nation’s energy 
security; and improving infrastructure 
overall”. The Senate Energy and 
Natural Resources Committee is 
scheduled to hold a hearing on the 
QER on March 27.       
 

Upcoming Hearings and Events 
 
March 14 
Wetlands Regulations: The Senate 
Environment and Public Works Committee 
will hold a field hearing titled “Impacts of the 
Proposed Waters of the United States Rule on 
State and Local Governments and 
Stakeholders”. Senator Deb Fischer (R-NE) 

will chair the hearing, which will be held in 
Lincoln, Nebraska.    
 
March 17 
Electric Grid: The Senate Energy and Natural 
Resources Committee will hold a hearing “to 
evaluate the state of technological innovation 
related to the electric grid.”   
 
DOE Funding: The House Appropriations 
Committee’s Energy and Water Development, 
and Related Agencies Subcommittee will hold a 
hearing on Fiscal Year 2016 funding for the 
Department of Energy.   
 
March 18 
DOE Funding: The House Appropriations 
Committee’s Energy and Water Development, 
and Related Agencies Subcommittee will hold a 
hearing on Fiscal Year 2016 funding for the 
Department of Energy’s environmental 
management programs.   
 
Coal Ash: The House Energy and Commerce 
Committee’s Environment and the Economy 
Subcommittee will hold a hearing on draft 
legislation, “H.R. ___, the Improving Coal 
Combustion Residuals Regulation Act of 
2015”. 
 
March 19 
Greenhouse Gas Rules for Existing Power 
Plants: The House Energy and Commerce 
Committee’s Energy and Power Subcommittee 
will hold a hearing on “EPA’s Proposed 111(d) 
Rule for Existing Power Plants: Legal and Cost 
Issues”.   
 
Crude Oil Exports: The Senate Energy and 
Natural Resources Committee will hold a 
hearing on U.S. crude oil export policy.   
 
March 26 
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Quadrennial Energy Review: The Senate 
Energy and Natural Resources Committee will 
hold a hearing on the Obama Administration’s 
Quadrennial Energy Review.   
 
For more information about energy and environment 
issues you may email or call Frank Vlossak at 202-
659-8201. Lucas Rogers contributed to this report. 
Updates on energy and environment issues are available 
during the week on twitter. 
 
DEFENSE 
 
Senate Foreign Relations AUMF Hearing 
 
Key Points: 

 The Secretaries of State and Defense and the 
Chairman of the Joint Chiefs make the case 
for the Administration’s AUMF 

 Members express skepticism about chances of 
passing proposed AUMF 

 
On March 11, the Senate Foreign Relations 
Committee held a hearing to President Barack 
Obama’s proposed Authorization for the Use 
of Military Force (AUMF) against the Islamic 
State of Iraq and the Levant (ISIS, ISIL or 
Daesh.) Secretary of State John Kerry, 
Secretary of Defense Ashton Carter, and the 
Chairman of the Joint Chiefs of Staff General 
Martin Dempsey testified before the 
Committee. 
 
Chairman Bob Corker (R-TN) said that “I 
think everybody on this Committee cares first 
and foremost that we have a policy, a strategy, 
to deal with ISIS that is in relation to our 
national interests, that the two are aligned.” He 
added that “yet we find ourselves in an 
interesting place…[because] [t]he President, 
which I appreciate, has sent to us an AUMF.” 
Corker asserted that “what we have come to 
understand is that -- and this is not a pejorative 
statement, it’s an observation -- we don’t know 

of a single Democrat in Congress, in the 
United States Senate, anyway, that supports 
that AUMF.” He stated that “[o]n the other 
hand, the AUMF that has been sent up is one 
that is limited in some ways, both in duration 
and relative to the activities that the 
commander in chief through you can carry 
out.” Corker asserted that “what that does on 
this side of the aisle is put Republican senators 
in the position of looking at a limited 
authorization for the use of military force that, 
in some ways, ratifies a strategy, especially in 
Syria, that many people do not believe is 
effective, one that does not show the 
commitment necessary to really be successful in 
the short term.” 
 
Ranking Member Bob Menendez (D-NJ) stated 
that “it is imperative that Congress authorize 
any further military action against ISIL…[and] 
[i]t’s imperative that we don’t shoehorn this 
conflict into an old AUMF.” He stated that 
“[w]e need to know whether a new 
Administration could revert to relying on the 
2001 AUMF in three years, if this AUMF, if 
passed, were to expire…[a]nd we need to know 
how long we expect to be there and what our 
exit strategy will be, what metrics will indicate 
success or tell us it’s time to bring troops 
home.” Menendez stated that “[w]e heard from 
General Allen two weeks ago that under the 
President’s proposed language prohibiting 
enduring offensive combat forces, that U.S. 
troops could be deployed for as little as two 
weeks or as long as two years before they 
would trigger the restriction on no enduring 
offensive operations.” He remarked that “[o]n 
the other hand, General Dempsey said last 
week that he does not view this language as 
time restrictive, but as mission specific…[and] 
believes the language in this AUMF would 
allow, for example, U.S. ground forces to 
accompany Iraqi forces into Mosul.” Menendez 
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stated that “[c]learly, there’s a need to define 
exactly what would be allowed.” 
 
Kerry stated that “[t]he President already has 
statutory authority to act against ISIL…[b]ut a 
clear and formal expression of this Congress’s 
backing at this moment in time would dispel 
doubts that might exist anywhere that 
Americans are united in this effort.” He 
asserted that “[a]pproval of this revolution 
resolution would encourage our friends and our 
partners in the Middle East, it would further 
energize the members and prospective 
members of the global coalition that we have 
assembled to oppose Daesh, and it would 
constitute a richly deserved vote of confidence 
in the men and women of our armed forces 
who are on the front lines, prosecuting this 
effort on our behalf.” 
 
Carter said “let me explain why I judged that 
the proposed AUMF gives the authority and 
flexibility needed to prevail in this campaign: 

 First, the proposed AUMF takes into 
account the reality, as Secretary Kerry 
has noted already, that ISIL as an 
organization is likely to evolve 
strategically, morphing, rebranding and 
associating with other terrorist groups, 
while continuing to threaten the United 
States and our allies. 

 Second, the proposed AUMF wisely 
does not include any geographical 
restriction, because ISIL already shows 
signs of metastasizing outside of Syria 
and Iraq. 

 Third, the President’s proposed 
authorization provides great flexibility 
in the military means we need as we 
pursue our strategy, with one exception. 
The proposed AUMF does not 
authorize long-term, large-scale 
offensive ground combat operations 
like those we conducted in Iraq and 

Afghanistan, because our strategy does 
not call for them. Instead, local forces 
must provide the enduring presence 
needed for an enduring victory against 
ISIL. 

 And fourth and finally, the proposed 
AUMF expires in three years. I cannot 
tell you that our campaign to defeat 
ISIL would be completed in three 
years. But I understand the reason for 
the proposed sunset provision. It 
derives from the important principle 
stemming from the Constitution that 
makes the grave matter of enacting an 
authorization for the use of military 
force a shared responsibility of the 
President and Congress.” 

 
Dempsey stated that “I’ve been consulted on 
the proposed authorization for the use of 
military force against ISIL and its associated 
groups.” He declared that “[i]t is suitable to the 
campaign as we have presently designed 
it…[but] [w]e should expect our enemies will 
continue to adapt their tactics and we will adapt 
ours.” Dempsey asserted that “[b]ipartisan 
support for an AUMF would send an 
important signal of national support to those 
who are serving in harm’s way conducting this 
mission.” 
 
Senate Appropriations Subcommittee 
Examines Army’s FY 2016 Budget Request  
 
Key Points: 

 The Secretary of the Army and Chief of Staff 
stress the harm that BCA spending caps 
funding is wreaking on the Army and argue 
for the FY 2016 budget request 

 
On March 11, the Senate Appropriations 
Committee’s Defense Subcommittee held a 
hearing “to review the Fiscal Year 2016 
funding request and budget justification for the 

http://www.williamsandjensen.com/
http://www.appropriations.senate.gov/hearings-and-testimony/defense-subcommittee-hearing-fy16-us-army-budget


Williams & Jensen – Washington Update March 13, 2015 
   

  
 

 
Williams & Jensen, PLLC 

701 8th Street, N.W. Suite 500 Washington, D.C. 20001 
Telephone: (202) 659-8201 Fax: (202) 659-5249 

www.williamsandjensen.com 
 

Page 18 of 30 

U.S. Army” with testimony from Secretary of 
the Army John McHugh and Army Chief of 
Staff General Raymond Odierno. 
 
Chairman Thad Cochran (R-MS) said the “FY 
2016 budget request proposes a number of 
significant changes and important budgetary 
issues for the Army that will receive our careful 
attention.” He said “[t]his Subcommittee also 
recognizes the uncertainty of the current fiscal 
environment and the impact it has on the 
Army.” Cochran stated that “[i]f the 
Department of Defense has to live with the 
statutory Budget Control Act caps in FY 2016, 
the Army has already indicated that its ability to 
fulfill national security requirements and meet 
obligations under the current defense strategy 
would be put at significant risk.” 
 
McHugh asserted that the Army “faces a dark 
and dangerous future unless this Congress acts 
now to end these ill-conceived and inflexible 
budget cuts…[and] every installation, every 
component, and nearly every program will feel 
the brunt of these cuts.” He stated that 
“[u]nder sequestration, by 2019, we’ll reduce 
our end strength to unconscionable 
levels…[l]ikely losing anther six brigade combat 
teams (BCT) and potentially, division 
headquarters…[n]ot to mention the impacts to 
associated enablers, contracts, facilities and 
civilian personnel.” McHugh stated that “[t]he 
stress of war, multiple deployments and 
unpredictable requirements doesn’t change in 
the face of indiscriminate funding cuts.” He 
remarked that “[o]ur $126.5 billion request is 
some $6 billion over the potential sequester 
level and is specifically designed to preserve our 
modest gains and readiness over the last year 
and take care of your soldiers.” McHugh said 
that “if approved, we’ll invest 3.4 billion above 
the FY ‘15 funding levels in training, 
sustainment and installation programs that 
directly support combat readiness and $2.6 

billion in research development and acquisition 
to equip soldiers to protect key parts of the 
industrial base and to support new 
innovations.” 
 
Odierno asserted that “[t]his is not the time to 
be divesting of our military capabilities and 
capacities…[b]ut over the last three years, we 
have done just that, decreasing the active 
component end-strength by 80,000 and our 
National Guard and Reserves by 18,000.” He 
explained that “[w]e have deactivated 13 active- 
duty BCTs and we are in the process of 
eliminating three active component combat 
aviation brigades.” Odierno said that “[w]e are 
reducing the total aviation force by 800 aircraft, 
with almost 700 coming out of the active 
component…[and] have slashed our 
investments in modernization by 25 percent.” 
He claimed that “[w]e’ve purged our most-
needed infantry fighting vehicle modernization 
and Scout Helicopter developmental 
programs.” Odierno remarked that “[t]he 
unrelenting budget and impasse has also 
compelled us to degrade readiness to 
historically low levels…[and] [t]oday only 33 
percent of our brigades are ready, when our 
sustained readiness rate should be closer to 70 
percent.” 
 
Senate Armed Services Committee 
Examines Navy Posture  
 
Key Points: 

 The Chairman and Ranking Member ask 
Navy officials about their shipbuilding plans 
and express concern again about funding the 
Navy at spending cap levels 

 
On March 10, the Senate Armed Services 
Committee held a hearing titled “Posture of the 
Department of the Navy” with testimony from, 
Secretary Of The Navy Raymond Mabus, Jr., 
Chief Of Naval Operations Admiral John 
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Greenert and Marine Corps Commandant 
General Joseph Dunford, Jr. 
 
Chairman John McCain (R-AZ) stated that 
“[t]he President’s budget request attempts to 
buy as much readiness as the department can 
execute for FY ‘16, and this is yet another 
reason why we cannot afford a defense budget 
at sequestration levels…[and] also includes 
significant funding requests for major Navy 
and Marine Corps acquisition programs.” He 
contended that “[i]n the current fiscal 
environment, it is all the more important for 
this committee to conduct rigorous oversight 
of these programs to ensure that the 
Department of the Navy is making the best use 
of limited taxpayer dollars…[which] is exactly 
what we will do.” McCain stated that “[w]ith a 
Littoral Combat Ship, despite initial cost 
overruns that more than doubled the cost per 
ship, the Navy appears to have stabilized the 
cost of the LCS sea frames…[a]nd yet the 
program still faces challenges to deliver the 
promised warfighting capability.” He claimed 
that “[f]or the first three Ford-class carriers, 
despite cost overruns of more than $2 billion 
each, this program has not exceeded the cost 
cap in the last three years…[and] the second 
Ford-class carrier, the USS John F. Kennedy 
will deliver in FY 2022 less capable and less 
complete, due to the Navy’s proposed two-
phased delivery approach.” 
 
Ranking Member Jack Reed (D-RI) stated that 
“[a]ll areas of our naval forces are overtaxed.” 
He claimed that “[t]he Navy is facing shortfalls 
in attack submarines, air and missile defense 
cruisers, destroyers and strike fighter 
inventories…[and has] already been operating 
for two years now with fewer than the required 
11 aircraft carriers.” He asserted that “during 
the next decade, as a first priority, the Navy will 
need to buy a new class of strategic missile 
submarines to replace the Ohio Class 

submarines, a very costly venture.” Reed said 
that “I’m interested in hearing how the Navy is 
managing its operational tempo with these 
shortfalls.” He said that “[w]e understand that 
the amphibious combat vehicle program would 
integrate a number of existing technologies into 
a new vehicle.” Reed stated that “[t]he Marine 
Corps has described this program as, quote, 
“nondevelopmental,” which raises questions 
about what “nondevelopmental” means when 
you’re developing a new system.” 
 
Mabus stated that “[f]or the past few years, the 
Department of the Navy has attempted to 
minimize the impact of an uncertain budgetary 
environment marked by numerous continuing 
resolutions, the imposition of sequester-level 
funding, and the threat of the return of 
sequestration.” He said that “[t]his 
environment has made it much more difficult, 
but even more critical to set priorities and to 
make some hard choices.” Mabus stated that 
“[o]n September 11th, 2001, the Navy’s battle 
force stood at 316 ships…[but] [b]y 2008, our 
fleet had declined to 278 ships.” He said that 
“[i]n my first five years, we’ve contracted for 70 
ships, halting and reversing the decline…[and] 
[b]y the end of the decade, our fleet will once 
again top 300 ships.” He claimed that 
“[o]verall, the President’s FY ‘16 budget 
balances current readiness needed to execute 
assigned missions while sustaining a highly 
capable fleet, all within a tough fiscal climate.” 
 
Senate Appropriations Subcommittee 
Holds Hearing on FY 2016 NNSA Request 
 
Key Points: 

 The Chair and Ranking Member focus on 
NNSA construction managements and the 
$1.2 billion increase in FY 2016 funding 

 
On March 11, the Senate Appropriations 
Committee’s Energy and Water Development 
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Subcommittee held a hearing on the National 
Nuclear Security Administration’s (NNSA) FY 
2016 budget request. 
 
Chairman Lamar Alexander (R-TN) stated that 
“[t]he NNSA has an important national 
security mission, but it faces many challenges.” 
He noted that “[t]he President’s 2016 budget 
request for defense spending is nearly $38 
billion higher than what is allowed under the 
spending caps of the Budget Control Act.” 
Alexander said that “[i]n fact, spending this 
year is consistent with the Budget Control Act 
fully funding NNSA’s budget request alone 
would require almost the entire increase in 
defense spending for all defense programs, 
including the Department of Defense (DOD.)” 
He said that “I’d like to focus my questions on 
three main areas, all with an eye towards setting 
priorities: [f]irst, keeping large construction 
projects on time and on budget…[t]wo, 
effectively maintaining our nuclear weapons 
stockpile…[a]nd three, properly supporting our 
nuclear Navy.” 
 
Ranking Member Dianne Feinstein (D-CA) 
remarked that “I was listening to your opening 
statement and thinking about how parallel our 
concerns are and the meetings that we’ve had 
in the last three years to try to see that the 
management of these projects is more efficient 
and effective, and I think now, with this new 
secretary, we’re beginning to make some 
progress.” She noted that “[t]his is a big 
increase…$1.2 billion over enacted 2015 
levels.” Feinstein stated that “Let me call 
attention to two specific issues…[d]espite a 
$1.2 billion increase for NNSA, the science 
function within the weapons activities account 
sees virtually no increase in the president’s 
budget request…[and] [s]econd, the defense 
nuclear-nonproliferation account sees a modest 
increase over last year.” 
 

Under Secretary of Energy for Nuclear Security 
and NNSA Administrator Lieutenant General 
Frank Klotz asserted that “[o]ur budget 
request, which comprises more than 40 percent 
of the Department of Energy’s (DOE) budget, 
is $12.6 billion…[which] an increase of $1.2 
billion, or about 10.2%, over the fiscal 2015 
enacted level.” He claimed that “[t]his 
funding’s extraordinarily important to NNSA’s 
important and enduring missions to maintain a 
safe, secure and effective nuclear- weapons 
stockpile without testing, to prevent, counter 
and respond to the threat of nuclear 
proliferation and terrorism and to support the 
capability of our nuclear-powered Navy to 
project power and to protect American 
interests around the world.” Klotz said that 
“[i]n developing the budget, NNSA was 
directed to request the funds that we need to 
accomplish the missions that we have been 
tasked to do…[a]nd this FY 2016 budget 
request reflects this direction.” He asserted that 
“[a]nother round of sequester cuts would most 
certainly have a devastating impact on 
important programs and projects, including 
pushing them further out into the future, 
perhaps having to cancel some altogether.” 
 
GAO Issues Annual Assessments of 
Selected Weapon Programs 
 
Key Points: 

 The GAO finds that the DOD’s major 
weapons portfolio has shrunk in size but that 
per procurement costs have risen for a number 
of projects, namely the F-35 

 
On March 12, the Government Accountability 
Office (GAO) released its annual “Assessments 
of Selected Weapon Programs“ which found 
that “the overall size of the Department of 
Defense’s (DOD) major defense acquisition 
program portfolio decreased, from 80 
programs to 78, while the estimated cost has 
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decreased by $7.6 billion.” However, the GAO 
noted that while “[t]he size and cost of the 
portfolio is currently the lowest in a 
decade…[t]he decrease in current portfolio cost 
is due primarily to significant quantity decreases 
on two programs(the Littoral Combat Ship and 
the Warfighter Information Network—Tactical 
Increment 3)—most other programs actually 
experienced a cost increase over the past year.” 
The GAO found that “[t]he average time to 
deliver initial capability to the warfighter also 
increased by over 1 month…[and] [f]orty-one 
programs in the portfolio lost buying power 
during the past year resulting in $5.3 billion in 
additional costs, a contrast to the buying power 
gains seen in GAO’s prior assessments.” The 
GAO asserted that “[t]he F-35, the costliest 
program in the portfolio, epitomizes this loss in 
buying power as its costs have risen over the 
past year without any change in quantity, 
meaning it is paying more for the same amount 
of capability.” 
 
The GAO noted that “[m]ost of the 38 
programs [it] assessed this year are not yet fully 
following a knowledge-based acquisition 
approach…[and] [t]his held true for the six 
programs that recently entered system 
development.” The GAO stated that “[a]s a 
result, programs will carry unwanted risk into 
subsequent phases of acquisition that could 
result in cost growth or schedule delays.” The 
GAO asserted that “[i]mplementation of the 
reform initiatives GAO analyzed varies for the 
38 programs assessed above as well as the 15 
assessed that will become programs in the 
future…[and] [w]hile more programs are 
implementing acquisition reform initiatives 
now than in past assessments—such as the use 
of affordability constraints and increased 
opportunities for competition—several 
programs requiring significant funding 
commitments have received waivers from 
components of a mandatory certification at 

system development start.” The GAO 
cautioned that “concurrently conducting both 
software and hardware development during 
production may be exposing programs to 
undue cost and schedule risk.” 
 
Upcoming Hearings and Events 
 
March 17 
FY 2016 Defense Authorization: China-
Russia Strategic Competition: The Senate 
Armed Services Committee will hold a hearing 
to discuss cyber, space and strategic 
competition with China and Russia (closed 
hearing.) 
 
Southwest Border Security: The Senate 
Homeland Security & Governmental Affairs 
Committee will hold a hearing to discuss 
security on the southwest border. 
 
FY 2016 Appropriations: The House 
Appropriations Committee will hold a hearing 
to discuss the FY 2016 budget for the National 
Guard and Reserves. 
 
FY 2016 Defense Authorization: Military 
Departments: The House Armed Services 
Committee will hold a hearing to discuss the 
FY 2016 budget request from military 
departments. 
 
Space: The House Armed Services Committee 
will hold a hearing to discuss space access 
issues. 
 
March 18 
FY 2016 Defense Authorization: Navy 
Shipbuilding: The Senate Armed Services 
Committee will hold a hearing on Navy 
shipbuilding programs. 
 
FY 2016 Defense Authorization: Army, Air 
Force: The Senate Armed Services Committee 
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will hold a hearing to discuss and Army and Air 
Force. 
 
FY 2016 Appropriations: The House 
Appropriations Committee will hold a hearing 
to discuss the FY 2016 budget for United 
States Pacific Command and forces in Korea. 
 
FY 2016 Defense Authorization: DOD and 
AUMF: The House Armed Services 
Committee will hold a hearing to discuss the 
FY 2016 budget request from the Department 
of Defense and the President’s proposed 
Authorization for the Use of Military Force. 
 
Naval Cooperative Strategy: The House 
Armed Services Committee will hold a hearing 
to discuss naval cooperative strategy. 
 
FY 2016 Defense Authorization: The House 
Armed Services Committee will hold a hearing 
to discuss the FY 2016 budget for U.S. Special 
Operations. 
 
March 19 
FY 2016 Defense Authorization: Strategic 
Command, Transportation Command, and 
Cyber Command: The Senate Armed Services 
Committee will hold a hearing to discuss and 
U.S. Strategic Command, Transportation 
Command and Cyber Command. 
 
FY 2016 Defense Authorization: Air Force 
Structure: The Senate Armed Services 
Committee will hold a hearing to discuss Air 
Force structure and modernization. 
 
FY 2016 Appropriations: The House 
Appropriations Committee will hold a hearing 
to discuss the FY 2016 budget for United 
States European Command. 
 
FY 2016 Defense Authorization: The House 
Armed Services Committee will hold a hearing 

to discuss the FY 2016 budget for missile 
defense programs. 
 
FY 2016 Defense Authorization: The House 
Armed Services Committee will hold a hearing 
to discuss the FY 2016 budget for ground force 
programs. 
 
March 25 
FY 2016 Defense Authorization: Ballistic 
Missile Defense Policy: The Senate Armed 
Services Committee will hold a hearing to 
discuss ballistic missile defense programs. 
 
For more information on defense issues you may email 
or call Michael Kans at 202-659-8201.  
 
HEALTH 
 
Senate Convenes Hearings on FDA Budget 
Request and Medical Innovation 
 
Key Points: 

 Congress gets additional input from FDA and 
NIH on budget priorities and the importance 
of medical development and innovation 

 
The Senate Appropriations Committee’s 
Agriculture, Rural Development, Food and 
Drug Administration, and Related Agencies 
Subcommittee held a hearing to discuss the 
President’s Fiscal Year 2016 proposed budget 
for the U.S. Food & Drug Administration 
(FDA). Topics discussed during the hearing 
included, but were not limited to: the role of 
the FDA in product labeling and approval, and 
food safety.  
 
Subcommittee Chairman Jerry Moran (R-KS) 
noted the vast reach of the FDA from food 
processing to facilities that manufacture 
lifesaving medications. He called attention to 
the FDA’s recent approval of the first 
biosimilar product in the U.S., enabling access 
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to important therapies for patients. Moran 
emphasized that the private sector expects 
transparency and certainty and suggested the 
FDA always be mindful of concerns for overly 
burdensome regulations. He highlighted several 
new laws to be implemented by the FDA and 
cautioned against one-size-fits-all approaches. 
Subcommittee Ranking Member Jeff Merkley 
(D-OR) stated that Congress has passed many 
laws in the last six years which have placed new 
burdens on the FDA. He noted by the end of 
the year new food safety regulations will be 
implemented and pointed out that the budget 
request seeks additional appropriated funds 
directed largely to food safety. He expressed 
support for additional funding for the 
Combating Antibiotic-Resistant Bacteria 
(CARB) Initiative to ensure there are 
antibiotics available. FDA Commissioner 
Margaret Hamburg discussed FDA’s progress 
in the area of food safety and the number of 
approvals for new drugs and biologics. In 
response to a question about generic drug 
approvals, Hamburg said that the FDA has 
been making a push in this area to reduce 
backlogs in the approval process, noting that 
generic drugs are often manufactured overseas 
which adds to the complexity of the process.   
 
Meanwhile, the Senate Health, Education, 
Labor and Pensions (HELP) Committee 
convened a hearing on the topic of medical 
innovation, focusing on the work of the 
National Institutes of Health (NIH) and the 
FDA in development and regulatory processes 
for drugs, medical devices, and treatments. 
Chairman Lamar Alexander (R-TN) said that 
the Committee is focused on addressing the 
“exciting new era of medicine,” specifically 
how Congress can reduce the amount of time 
and cost to make new treatments and devices 
available to patients. He noted the work that 
has been done by the House Energy and 
Commerce Committee on the 21st Century 

Cures initiative, and expressed support for the 
goal of moving drugs from “discovery to the 
medicine cabinet.” He also noted he and 
Senator Richard Burr (R-NC) are seeking input 
from Members on the Innovation for Healthier 
Americans Report that was released in January.  
 
Ranking Member Patty Murray (D-WA) 
stressed the importance of life sciences jobs to 
the economy and urged research into how 
investment can encourage growth in this area. 
Murray said her priority is the needs of women 
and young children in the research, 
development and approval process.  
 
NIH Director Francis Collins expressed 
support for collaborative work between the 
NIH and FDA. He discussed the importance 
of the BRAIN Initiative, and the Accelerating 
Medicines Partnership (AMP) that focuses on 
drug development specifically in the area of 
Alzheimer’s, Type II Diabetes, and 
autoimmune diseases. Hamburg discussed the 
importance of drug approvals and innovation, 
while cautioning against policies that seek to 
lower safety and effectiveness standards. She 
urged an increased use of biomarkers, saying 
scientists do not sufficiently understand 
diseases like Alzheimer’s and expressed support 
for fostering strong public-private partnerships. 
She emphasized the importance of data, 
pointing to the FDA’s Sentinel program. She 
asserted the FDA must be able to attract and 
retain cutting edge scientists to help in this 
effort.  
Congress Prepares for Health Votes in 
Coming Weeks 
  
Key Points: 

 SGR fix tops Congressional Agenda for 
remainder of March 

 
The current Medicare Sustainable Growth Rate 
(SGR) patch expires at the end of March, and 
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Congressional negotiations have intensified in 
recent weeks to try to enact a permanent fix 
that is either partially or fully paid for when it is 
brought to the Floor. Several additional 
outcomes are possible, including a temporary 
fix, which would be the 18th time that 
Congress has enacted a patch since 2003.  High 
level negotiations have reportedly centered 
around a solution to partially offset the total 
cost of a permanent fix, which the 
Congressional Budget Office (CBO) estimated 
last month increased to $175 billion. However, 
it is not clear whether a partially offset bill 
would be brought to the Floor, nor is it evident 
that such a bill would attract enough votes to 
pass both chambers of Congress.  
 
The House and Senate also plan to consider a 
budget prior to the two-week recess that begins 
at the end of March. This will set up a “vote-o-
rama,” in the Senate, a process in which 
hundreds of amendments could be filed, 
dozens of which will receive votes. Past budget 
votes have contained significant but non-
binding healthcare related amendments, such as 
the 2013 vote to repeal the Affordable Care 
Act’s (ACA) medical device tax.  
 
The House also may consider on the 
suspension calendar a number of bills that have 
been favorably reported out of Committee, 
including: the Electronic Health Fairness Act 
(H.R. 887); Medicare DMEPOS Competitive 
Bidding Improvement Act (H.R. 284); 
Improving Regulatory Transparency for New 
Medical Therapies Act (H.R. 639); Ensuring 
Patient Access and Effective Drug 
Enforcement Act (H.R. 471); and trauma care 
reauthorizations (H.R. 647 and H.R. 648).  
 
Upcoming Hearings and Events 
 
March 17 
 

Health IT Innovation: The Senate Health, 
Education, Labor and Pensions Committee will 
hold a hearing on “America’s Health IT 
Transformation: Translating the Promise of 
Electronic Health Records Into Better Care.” 
 
March 18 
 
Data Security: The House Energy & 
Commerce Subcommittee on Commerce, 
Manufacturing, and Trade will hold a hearing 
on the “Discussion Draft of H.R. ___, Data 
Security and Breach Notification Act of 2015.” 
 
March 19 
 
ACA: The Senate Finance Committee will hold 
a hearing on “The Affordable Care Act at Five 
Years” 
 
For more information about healthcare issues you may 
email or call Matthew Hoekstra or George Olsen at 
202-659-8201.  
 
TRANSPORTATION AND 
INFRASTRUCTURE  
 
Supreme Court Reverses and Remands 
Amtrak Decision 
 
Key Points: 

 The Supreme Court sends a ruling back to a 
lower court after finding that Amtrak is a 
governmental entity 

 The DC Circuit will need to determine 
whether the mandate in PRIIA that Amtrak 
and the FRA develop metrics and standards 
for passenger rail potentially violates the 
Constitution  

 
On March 9, the Supreme Court of the United 
States (Court) issued a decision that reversed a 
lower court that had ruled against Amtrak and 
the Federal Railroad Administration (FRA) and 
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in favor of the Association of American 
Railroads regarding “standards and metrics” 
“that address the performance and scheduling 
of passenger railroad services.” However, the 
Court only ruled that Amtrak is a 
“governmental entity” that may be authorized 
to issue regulations. Additionally, the Court 
noted that “[a]lthough Amtrak’s actions here 
were governmental, substantial questions 
respecting the lawfulness of the metrics and 
standards— including questions implicating the 
Constitution’s structural separation of powers 
and the Appointments Clause…may still 
remain in the case.” The Court then remanded 
the case back to the United States Court of 
Appeals for the District of Columbia Circuit to 
rule on these issues, meaning that the case has 
not been concluded.  
 
In the Passenger Rail Investment and 
Improvement Act (PRIIA), Congress directed 
the FRA and Amtrak to “develop new or 
improve existing metrics and minimum 
standards for measuring the performance and 
service quality of intercity passenger train 
operations, including cost recovery, on-time 
performance and minutes of delay, ridership, 
on-board services, stations, facilities, 
equipment, and other services.” These metrics 
and standards were to be developed in 
consultation with a number of stakeholders, 
including “rail carriers over whose rail lines 
Amtrak trains operate.” The Court noted that 
“[i]n March 2009, Amtrak and the FRA 
published a notice in the Federal Register 
inviting comments on a draft version of the 
metrics and standards.” Thereafter the 
Association of American Railroads filed suit to 
challenge the regulations. The FRA and 
Amtrak prevailed in the U.S. District Court but 
the United States Court of Appeals for the 
District of Columbia Circuit reversed the 
ruling, holding that Amtrak could not issue 
regulations.  

 
Upcoming Hearings and Events 
March 17 
TSA: The Senate Commerce, Science & 
Transportation Committee will hold a hearing 
to discuss the FY 2016 budget for the TSA. 
 
FY 2016 Appropriations: The House 
Appropriations Committee will hold a hearing 
to discuss the FY 2016 budget request for the 
FAA 
 
Surface Transportation Reauthorization: 
The House Transportation & Infrastructure 
Committee will hold a hearing to discuss the 
surface transportation reauthorization bill. 
 
Coast Guard: The House Transportation & 
Infrastructure Committee will hold a hearing to 
discuss the Coast Guard’s mission. 
 
March 18 
Drone Security Issues: The House Homeland 
Security Committee will hold a hearing to 
discuss unmanned aerial systems. 
 
March 19 
FY 2016 Appropriations: The House 
Appropriations Committee will hold a hearing 
to discuss the FY 2016 budget request for 
surface transportation programs. 
 
For more information on transportation issues you may 
email or call Michael Kans at 202-659-8201.  
 
TECHNOLOGY 
 
CISA Markup 
 
Key Points: 

 The Senate Intelligence Committee reports out 
the first information sharing bill of the new 
Congress by a 14-1 vote 
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 The Chairman suggested that the Senate could 
soon take up the bill 

 The Ranking Member said that Democrats 
added privacy protections to the bill 

 
On March 12, the Senate Intelligence 
Committee held a closed markup of the 
“Cybersecurity Information Sharing Act of 
2015” (CISA) and reported out the bill as 
amended by a 14-1 vote with only Senator Ron 
Wyden (D-OR) voting against the bill (as 
compared to last year’s vote of 12-3.) However, 
neither bill text nor amendments have been 
made available, but the bill as amended may 
soon be introduced in the Senate.  After the 
markup, Ranking Member Dianne Feinstein 
(D-CA) indicated that Democratic Members 
had offered 15 amendments, 12 of which were 
adopted.  She further indicated that many of 
the amendments pertained to privacy 
protections but offered no additional detail. 
  
CISA could soon be considered in the Senate 
as early as this month or next. After the 
markup, Chairman Richard Burr (R-NC) was 
quoted as saying “14-1 means that I have all the 
confidence in the world going to Senator 
McConnell and asking him for this to be 
expedited on the Senate floor.” Senate Majority 
Leader Mitch McConnell (R-KY) has said that 
bringing cybersecurity information sharing 
legislation to the Senate floor this spring is a 
priority, so CISA could be considered this 
month or next. Yet, it is unclear whether 
proponents can secure 60 votes to surmount 
potential obstruction by opponents of the 
National Security Agency’s (NSA) surveillance 
activities who have asserted that an information 
sharing bill would merely increase the flow of 
personal information to the NSA.  
 
In a joint press release, Burr and Feinstein 
stated that CISA would do the following: 

 Directs increased sharing of classified 
and unclassified information about 
cyber threats with the private sector, 
including declassification of intelligence 
as appropriate. 

 Authorizes private entities to monitor 
their networks or those of their 
consenting customers for cybersecurity 
purposes. Companies are authorized to 
share cyber threat indicators or 
defensive measures with each other or 
the government. 

 Requires the establishment of a 
capability (sometimes referred to as a 
“portal”) at the Department of 
Homeland Security (DHS) as the 
primary government capability to 
quickly accept cyber threat indicators 
and defensive measures through 
electronic means. 

 Provides liability protection for 
companies’ appropriate use of 
additional cybersecurity authorities. The 
monitoring of networks for 
cybersecurity threats is protected from 
liability, along with sharing information 
about cyber threats between companies 
consistent with the bill’s requirements. 

 Requires reports on implementation 
and privacy impacts by agency heads, 
Inspectors General, and the Privacy 
Civil Liberties Oversight Board to 
ensure that cyber threat information is 
properly received, handled, and shared 
by the government. 

 
Burr and Feinstein added that “[p]rivacy 
protections include: 

 Does not require any private sector 
entity to share cyber threat information. 
Sharing is strictly voluntary. 

 Narrowly defines the term “cyber threat 
indicator” to limit the amount of 
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information that may be shared under 
the Act. 

 Limits the use of cyber threat indicators 
to specific purposes, including the 
prevention of cybersecurity threats and 
serious crimes. 

 Requires the removal of personal 
information prior to the sharing of 
cyber threat indicators.” 

 
Blackburn and Welch Release Draft Data 
Breach Bill 
 
Key Points: 

 Two Committee Members tasked with 
producing a data breach notification bill 
unveiled their discussion draft and a House 
Energy & Commerce Subcommittee will hold 
a hearing next week on the bill 

 A federal standard would preempt all state 
laws and covered entities would need to meet a 
30 day notification standard 

 
On March 12, the House Energy & Commerce 
Committee’s Commerce, Manufacturing, and 
Trade Subcommittee released a discussion draft 
of the “Data Security and Breach Notification 
Act of 2015,” a bipartisan bill sponsored by 
Representatives Marsha Blackburn (R-TN) and 
Peter Welch (D-VT). The Subcommittee is 
planning on holding a hearing next week on 
March 18 to discuss and examine the draft bill. 
 
In a summary, Blackburn and Welch stated that 
the bill “requires certain entities that collect and 
maintain consumers’ personal information to 
secure such information and to provide notice 
to affected individuals in the case of a breach 
of security involving personal information.  

 Data Security  
o The legislation would, for the 

first time, set a national 
standard for covered entities to 
implement and maintain 

reasonable security measures 
and practices to protect and 
secure personal information.  

o The requirement is a technology 
and process neutral standard to 
protect consumers while being 
flexible enough to allow for 
innovation and new 
technologies.  

 Breach Notification  
o The draft requires covered 

entities to conduct a good faith 
investigation after discovering a 
breach of security to determine 
if there is a reasonable risk of 
identity theft, economic loss or 
harm, or financial fraud.  

o A covered entity is required to 
notify consumers about a 
breach of personal information 
unless there is no reasonable 
risk of identity theft, economic 
loss, economic harm, or 
financial fraud.  

o The notification must be 
provided to consumers as 
expeditiously as possible and 
not later than 30 days after the 
covered entity has taken the 
necessary measures to 
determine the scope of the 
breach and restore the 
reasonable integrity, security, 
and confidentiality of the data 
system.  

o Delay of notification to 
individuals is permitted for law 
enforcement or national 
security purposes.  

 Personal Information  
o The draft defines personal 

information to include personal 
information tied to ID theft 
and/or payment fraud, such as: 
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SS#; financial account 
credentials; other account 
credentials, including biometric, 
for accounts that allow 
consumers to obtain money or 
make purchases; name coupled 
with drivers license or other 
government-issued unique 
identification number; amongst 
others.  

 Enforcement of the National Standards  
o The draft’s Security and 

Notification standards are 
designed to create a uniform 
national policy – the scope of 
which members continue to 
discuss – replacing the 
patchwork of state and territory 
laws.  

o A violation of the Act is an 
unfair and deceptive act or 
practice under the FTC Act and 
violations may be enforced by 
the FTC or state attorneys 
general. 

o Both the FTC and state 
attorneys general have the 
power to obtain civil penalties 
for violations of the data 
security and breach notification 
requirements.  

o No private right of action is 
extended under the draft.  

 Maintenance of and Interaction With 
Existing Consumer Protections  

o The draft covers entities within 
the FTC’s general jurisdiction 
but does not include entities 
subject to existing data security 
and breach notification 
regulatory regimes (e.g. HIPAA 
covered entities).  

o For consistency, the draft 
provides the FTC jurisdiction 

over the data security and 
breach notification practices of 
non-profits, 
telecommunications, cable, and 
satellite providers.  

o The Data Security and Breach 
Notification Act does not 
impact or preempt privacy law. 

 
Net Neutrality Rules Released 
 
Key Points: 

 The FCC releases its Open Internet Rules for 
comment after adopting the package late last 
month 

 
On March 12, the Federal Communications 
Commission (FCC) released the Open Internet 
rules it adopted by a 3-2 vote at a February 26 
meeting. In the introduction to the rules, the 
FCC explained that “today we adopt carefully-
tailored rules that would prevent specific 
practices we know are harmful to Internet 
openness—blocking, throttling, and paid 
prioritization—as well as a strong standard of 
conduct designed to prevent the deployment of 
new practices that would harm Internet 
openness.” The FCC added that “[w]e also 
enhance our transparency rule to ensure that 
consumers are fully informed as to whether the 
services they purchase are delivering what they 
expect.” 
 
The FCC claimed that “[c]arefully-tailored rules 
need a strong legal foundation to survive and 
thrive…[so] [t]oday, we provide that 
foundation by grounding our open Internet 
rules in multiple sources of legal authority—
including both section 706 of the 
Telecommunications Act and Title II of the 
Communications Act.” The FCC claimed that 
“[t]his is a Title II tailored for the 21st century, 
and consistent with the “light-touch” regulatory 
framework that has facilitated the tremendous 
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investment and innovation on the 
Internet…[and] [w]e expressly eschew the 
future use of prescriptive, industry-wide rate 
regulation.” The FCC asserted that “[u]nder 
this approach, consumers can continue to enjoy 
unfettered access to the Internet over their 
fixed and mobile broadband connections, 
innovators can continue to enjoy the benefits 
of a platform that affords them unprecedented 
access to hundreds of millions of consumers 
across the country and around the world, and 
network operators can continue to reap the 
benefits of their investments.”   
 
In the Open Internet rules, the FCC 
summarized the provisions thusly: 

 No Blocking.  Consumers who subscribe 
to a retail broadband Internet access 
service must get what they have paid 
for—access to all (lawful) destinations 
on the Internet.  This essential and 
well-accepted principle has long been a 
tenet of Commission policy, stretching 
back to its landmark decision in 
Carterfone, which protected a customer’s 
right to connect a telephone to the 
monopoly telephone network.  Thus, 
this Order adopts a straightforward 
ban: 

o A person engaged in the 
provision of broadband 
Internet access service, 
insofar as such person is so 
engaged, shall not block 
lawful content, applications, 
services, or non-harmful 
devices, subject to reasonable 
network management. 

 No Throttling.  The 2010 open Internet 
rule against blocking contained an 
ancillary prohibition against the 
degradation of lawful content, 
applications, services, and devices, on 
the ground that such degradation would 

be tantamount to blocking.  This Order 
creates a separate rule to guard against 
degradation targeted at specific uses of 
a customer’s broadband connection: 

o A person engaged in the provision of 
broadband Internet access service, 
insofar as such person is so engaged, 
shall not impair or degrade lawful 
Internet traffic on the basis of Internet 
content, application, or service, or use 
of a non-harmful device, subject to 
reasonable network management. 

 No Paid Prioritization.  Paid prioritization 
occurs when a broadband provider 
accepts payment (monetary or 
otherwise) to manage its network in a 
way that benefits particular content, 
applications, services, or devices.  To 
protect against “fast lanes,”  this Order 
adopts a rule that establishes that: 

o A person engaged in the 
provision of broadband 
Internet access service, 
insofar as such person is so 
engaged, shall not engage in 
paid prioritization. “Paid 
prioritization” refers to the 
management of a broadband 
provider’s network to directly 
or indirectly favor some 
traffic over other traffic, 
including through use of 
techniques such as traffic 
shaping, prioritization, 
resource reservation, or other 
forms of preferential traffic 
management, either (a) in 
exchange for consideration 
(monetary or otherwise) from 
a third party, or (b) to 
benefit an affiliated entity. 

 The bright-line bans on blocking, 
throttling, and paid prioritization will 
go a long way to preserve the virtuous 
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cycle.  But not all the way.  Gatekeeper 
power can be exercised through a 
variety of technical and economic 
means, and without a catch-all standard, 
it would be that, as Benjamin Franklin 
said, “a little neglect may breed great 
mischief.”  Thus, the Order adopts the 
following standard: 

o Any person engaged in the 
provision of broadband 
Internet access service, 
insofar as such person is so 
engaged, shall not 
unreasonably interfere with 
or unreasonably 
disadvantage (i) end users’ 
ability to select, access, and 
use broadband Internet 
access service or the lawful 
Internet content, 
applications, services, or 
devices of their choice, or (ii) 
edge providers’ ability to 
make lawful content, 
applications, services, or 
devices available to end 
users.  Reasonable network 
management shall not be 
considered a violation of this 
rule. 

 
Upcoming Hearings and Events 
 
March 17 
Electrical Grid Technology: The Senate 
Energy & Natural Resources Committee will 
hold a hearing to discuss innovation in the 
electrical grid. 
 
Health IT Innovation: The Senate Health, 
Education, Labor & Pensions Committee will 
hold a hearing to discuss health information 
technology innovation. 
 

FCC and White House Relations: The 
House oversight & Government Reform 
Committee will hold a hearing to discuss 
process and transparency at the FCC. 
 
March 18 
FCC Oversight: The Senate Commerce, 
Science & Transportation Committee will hold 
a hearing to discuss FCC oversight. 
 
Data Security and Breach Notification Act 
of 2015: The House Energy & Commerce 
Committee will hold a hearing to discuss the 
Data Security and Breach Notification Act of 
2015. 
 
March 19 
Cyber Insurance Marketplace: The Senate 
Commerce, Science & Transportation 
Committee will hold a hearing to discuss the 
cyber insurance marketplace. 
  
FCC Reauthorization Oversight: The House 
Energy & Commerce Committee will hold a 
hearing to discuss FCC oversight. 
 
Cyber Threats: The House Select Committee 
on Intelligence will hold a hearing to discuss 
the ongoing cyber threat and its impact on 
American businesses. 
 
March 25 
Net Neutrality: The House Judiciary 
Committee will hold a hearing to discuss the 
FCC’s net neutrality rule. 
 
For more information on technology issues you may 
email or call Michael Kans at 202-659-8201.  
 
This Week in Congress was written by Laura 
Simmons.  
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